The two criteria which have the most to do with assessing
large or small penalties in most cases are gravity and negli-
gence.  Since gravity or seriousness has been addressed more
than any other criterion, it is the one to which primary atten-
tion should be directed.  Counsel for the Secretary, in his sum-
mation, appropriately stressed that criterion because the order
was issued under imminent-danger section 107(a) of the Act.
Counsel for the Secretary discussed the meaning of imminent
danger.  Section 3(g) of the Act defines an imminent danger as
11 * * * the existence of any condition or practice in a coal or
other mine which could reasonably be expected to cause death
or serious physical harm before such condition or practice can
be abated."

The Commission has not written very many decisions with
respect to the meaning of imminent danger.  It did find that
an imminent danger existed in Pittsburgh and Midway Coal Co. ,
2 FMSHRC 787 (1980).  In that case, the Commission commented
that it was not certain that the "probable as not" gloss added
to the definition of imminent danger by the former Board of
Mine Operations Appeals was necessary and that the Commission
would amplify its understanding of the meaning of imminent
danger in future decisions.

In several cases the Commission has, of course, pointed
out that the validity of withdrawal orders is not an issue in
civil penalty cases.  In Pontiki Coal Corp., 1 FMSHRC 1476
(1979), the Commission stated that a judge should not vacate
orders in civil penalty cases because the issues in civil pen-
alty cases are whether violations occurred and what penalties
should be assessed if it is found that they did occur.  Conse-
quently, it is not necessary in this proceeding to make a formal
finding as to whether the inspector issued a valid or invalid
order under section 107(a) of the Act.  It is sufficient that I
simply determine whether the alleged violations occurred and
assess penalties if I find that they did.

The evidence shows that the violations of section 75.900
were serious because the. witnesses agreed that if a fault oc-
curred in the equipment which was being supplied with energy
from the power center where the protective devices were inop-
erative, that energization of the frames of the shuttle cars
and other equipment could occur, and that a serious shock or
electrocution could follow if someone should touch the equip-
ment in an energized condition.  The only witness who said that
mitigating circumstances existed was the operator who stated
that the mine was dry throughout and that there was less danger
of electrocution than if the mine had been wet.  The inspector
was not asked about the wetness or dryness of the mine.  There-
fore, I find on the basis of the operator's testimony, that
there was at least the ameliorating factor that the mine was
dry.  Nevertheless, the preponderance of the evidence supports
a finding that serious violations of section 75.900 occurred.

738    Therefore,   I  find
